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- BEFORETHE ‘
BOARD OF REGISTERED NURSING -
DEPARTMENT OF CONSUMER AFFAIRS.

STATE OF CALIFORNIA
In the Mattér of the Accusation Against: - Case No. 2012-548
'TERRY MICHAEL RESCOLA o
1323 Balboa Street )
San Luis Obispo, CA 93405 DEFAULT DECISION AND ORDER

Registered Nurse License No. 578455 - : '
. . : [Gov. Code, §11520]

Respondent.

27
28

F]NDINGS OF FACT

1.~ On or about March 15 2012, Complainant Louise R. Bailey, M.Ed., RN; in her |
official capac1ty as the Interim Executive Officer of the Board of Registered Nursmg, Department |
of Consumer Affairs, filed Accusation No. 2012-548 against Terry Michael Rescola (Respondent)
before the Board of Registered Nursmg (Accusat1on attached as Exhlblt A) -

2. Onor about March 12,2001, the Board of Registered Nursmg (Board) issﬁed
Registered Nurse License No 578455 to Respondent. The Registered Nurse License was in full
force and effect at all times relevant to the oharges brought in Accusation No. 2012 548 and will
exp1re on October 31, 2012 unless renewed.
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3. Onor about March 15,2012, Respondent was served by First Class Mail copies of

‘the Accusation No. 2012-548,. Statement to Respondent, Notice of Defense, Request for

Discovery, and Discovery Statutes (Government Code sections 1.1507.5, 11507.6, and 11507.7) at
Respondent‘s address of record whtch, pursuant to California Code of Regulations, title 16,
section 1409.1, is required to be reported and maintained with the Board. Respondent's address

of record was and is;

1323 Balboa Street -
San Luis Obispo, CA 93405

4, Serv1ce of the Accusatlon was effective as a matter of law under the prov1s1ons of

Government Code section 11505, s_ubdmsmn (c), and/or Business & Professions Code section

124, - | :

5. A s1gned certified mail return recelpt was received by the Board on March 21, 2012.

, None of the aforementmned documents were returned by the U.S. Postal Service.

6. Government Code section 11506 states, in pertinent part:’

(c)- The respondent shall be entitled to a hearing on the merits if the respondent -
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted, Failure to file a notice of defense shall
constitute a waiver of respondent's right to a hearing, but the agency in its d1scret10n
may nevertheless grant a hearing. - ; _ .

T Respondent failed to file a Notice of Defense within 15 days after serv1ce upon him

of the Accusa’mon, and therefore Wa1ved hlS rrght to a hearing on the merits of Accusatlon No.

2012—548.
8.. California Government Code section 11520 states, in pertinent part:
- (a) Ifthe respondent either fails to file a notice of defense of to appear at the ‘
hearing, the agency may take action based upon the respondent's express admissions

or upon other evidence and affidavits may be used as evidence without any notice to
respondent. : :

9. Pursuant to its authority under Government Code seotlon 11520, the Board finds |
Respondent is in default. The Board will take action w1thout further hearing and, based on the
relevant evidence contained in the Default Decision Evidence Packet in this matter, as well as

takKing official notice of all the investigatory reports, exhibits and statements contained therein on

DEFAULT DECISION AND ORDER
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file at the Board's ofﬁces regarding the allegations contained in Accusation No, 2012-548, finds -

that the charges and allegations in Accusauon No. 2012-548, are separately and severally, found

| to be true and correct by clear and convmcmg evidence.

-10. Taking official notice of its own internal records, pursuant to Business and
Professions Code section 125.3, it is hereby determined that the reasonable costs for Investigation
and Enforcement is $10,869.00 as ot‘ April 19, 2012,

- DETERMINATION OF ISSUES

1. Based on the foregomg findings of fact, Respondent Terry Mlchael Rescola has

subj ected his Registered Nurse License No. 578455 to d1301p11ne '
2. The agency has jurisdiction to adjudicate this case by default.

3. The Board of Registered Nursing is authorized to revoke Respondent's Registered
Nurse License based upon the following v1olat10ns alleged in the Accusatmn which are supported .
by the ev1dence contamed in the Default Dec151on Ev1dence Packet in th.ts case

a. ' Respondent is subject to disciplinary action under sections 2761, subdivision (f), and
490, in conjunction with California Code of Regulations, title 16, section 1444, in that |
Respondent has been convicted of a crime substantially related to the qualifications, functions,
and duties of a registered nurse. On or about'Ma'y 3, 2005, aftet pleading nolo eontende_re,
Respondent was convicted of one misdenxeanor count of violating Vehi_c_le'Code section 23103,
subdivision (2), pursuant to Vehicle Code section 23103.5, [wet‘recl.dess drivmg] in the criminal
proceedmg entitled The People of the State of California v. Terry M1chae1 Rescola (Super. Ct.
San Luis Obispo County, 2005, No. M000368789). While at the scene, he submitted to a
Preliminary Alcohol_ Screening Test (PAS) that resulted in a breath—alc'ohol. content level of
0.15% on the first reading and 0.15% on the second reading. The Cowurt placed Respondent on2
years probation, With'tefms and conditions, including completion of a Wet Reckless Progratn and

DUI First Offénder program,

Y
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b. Respondent is subject to disciplinary action under sect1on 2761 subdivision (a), as

defined in section 2762, subd1v1s1on (a), in that on or about February 2,2010, Respondent

tﬂegally obtained or possessed a controlled substance. On or about February 1, 2010, Respondent

presented himself to the Maxim. Staff'mg Solutions also known as Maxim Nursing Registry
(MNR), in Arroyo Grande, CA and applied as a registered nurse to be placed on their registry.'

On or about February 2, 2010, Respondent provided a required urine sample for a drug screen to

MNR ‘through Qualisys. The urine sample he provided tested positive for Marijuana;

c. Respondent is subject to disciplinary action under' section.2761, subdivision (a), as
deﬁned in section 2762, subdivision (B), in that Respondent used alcoholic beverages and
controlled substances to an extent or in a manner dangerous or injurious to himself, another
person, or the public when on or about February 2, 2010, Respondent tested positive to n1arijuana
and on or about February 5, 2005, when Respondent drove a vehicle upon a highway in a willful
or wanton disregard for the safety of persons or property and while having approximately_0.15%,
by weight, of alcohol in his blood,; | |

d. Respondent is subJ ect to d1s01p11nary actlon under section 2761, subdivision (a), as
deﬁned in section 2762, subdivision (c), in that on or about May 3, 2005, Respondent was
conv1cted of a crime mvolvmg the consumptlon of alcohol.

DISCIPLINARY CONSIDERATIONS

21. The foliowing con{lictions further snpport imposition of discipline on Respondent:

a. On or about March 2, 1990, Respondent was convicted of one misdemeanor count of
violating Vehicle Code section 23 152, subd1v1s1on (@) [dnvmg under the influence of alcohol or
drugs], one count of Vehjcle Code section 23152, subd1v1s1on (b) [driving whlle havmg 0.08%,
and more, by weight, of alcohol in his blood], and one count of Vehicle Code section 14601 dy
subdivision (a) [driving while driving _priVilege is suspended and revoked] in the criminal
proceeding entitled The People of the State of California v. Térry Mz’chael Rescola (Super. Ct.
San Luis Obispo County, 1990, No. M153093). The circumstances siu*j:ounding the conviction

are that on or about February 25, 1990, Respondent drove a vehicle while under the influence of

B}
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.alcohol or drugs, while having 0.08%, énd more, by weight, of alcohol in his blood, and while his

driving privilege was suspended and revoked.

'b.  Onor abouf December 6, 1989, Respondent was convicted of one misdemeanor count

~of violating Vehicle Code section 23152, subdivision (2) [driving under the influence of alcohol

or drugs] in the criminal proceeding entitled The People of the State of California v. Terry
Michael Rescola (Super. Ct. San Luis Obispo County, 1989, No. M148211). The circumstances

surrounding the' conviction are that on or about November 2, 1989, Respondent drove a vehicle

~while under the influence of alcohol or cirugs.
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ORDER ,

ITIS SO OR.DERED that Registered Nurse Llcense No 578455 heretofore issued to
Respondent Terry Michasl Rescola, is revoked ' _

Pursuant to Qovernment Code sectlor:r 11520, sﬁbaivision (e), Respondent may serve a ‘,
written motion requesting that the Decisiorr be vacated and stating the grounds relied on Within- |
seven (7) days after service of the Decision on Respondent The agenoy in its discretion may
vacate the Deo1s1on and grant ahearlng ona showmg of good-cause, as defined in the statute '

“This Dec151on shall become effective on_ A uc) Les {? 69 20 l)_

ItissoORDERED _Jhly b ,20lz

FOR THE BOARD OF REGISTERED NURSIN G
DEPARTMENT OF CONSUMER AFFAIRS

' 51096051.D0C
Il DOY Matter ID; LA2011601543 :

Attachment:

Exhibit A: Accusatio'n :

- DEFAULT DECISION AND ORDER
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KAMALA D, HARRIS

Attorney General of California

GREGORY J. SALUTE

Supervising Deputy Attorney General '

CRISTINA FELIX _ : : Lo
Supervising Deputy Attorney General :

- State Bar No. 195663

300 So. Spring Street, Suite 1702,
. Los Angeles, CA 90013
Telephone: (213) 897-2455
Facsimile: (213) 897-2804

Zttorneys Jfor Complainant

BEFORE THE
BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:
g | | Case No. GO~ 5%’
TERRY MICHAEL RESCOLA : .
1323 Balboa Street . ' ACCUSATION
San Luis Obispo, CA. 93405 :

Registered Nurse License No. 578455

" . Respondent,

Complainant alleges:
| - PARTIES
1.  LouiseR. Ba:ley, M.Ed., RN (Complamant) brings this Accusation solely in her

| official capaczty as the Intenm Executwe Ofﬁcer of the Board of Registered Nursmg, Dcparlment

of Consumer Affairs.

) On or about March 12, 2001, the Board of Reglstered Nursmg (Board) issued
Regxstered Nurse L1cense No, 578455 to Terry M1chael Rescola (Respondent), The Registered
Nurse License was in full force and effect at all t1mes relevant 1o the oharges brought herem and
will exp1re on Ootober 31, 2012 unless renewed.

JURISDICTION |,

"3, This Accusation is brought before thequérd under the authority of the following

" laws. All section references are to the Business and Professions Code unless otherwise indicated,

mn
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STATUTORY PROVISIONS
4,  Section 490 states, in pertinent part;

"(a) JIn addition to any other action that a board is permitied to take.against a licensee, a

board may éﬁspend or revoke a license on the grdund that the licenses has been convicted ofa .

crime, if the crime is substantially related to the qualifications, functions, or dutiés of the business

or profession for which the license was issued,

(b) Notwithstandin'g any ofher provisien of law, a board may exercise any authority to
disaipiine a licensee for conviction of a crime that is independent of the authority granted under
subdivision (a) only if the crime is substantially related to the qualiﬁcations, functions, or duties

of the business or profession for which the licensee's license was issued.

(é) A conviction within the meaning of this se¢tion means a plea or verdict of guilty ora. |

conviction following a plea of nolo contendere. Any action that a board is permitted to take

following the astablishﬁaeﬁt of 2 conviction may be taken Whan- the time for appeal has elapsed, or

the judgment of conviction has been affirmed on appeal, or when an order granting probationis |

made suspending the imposition of sentence, irrespective of a subsequent order under the
prov1s1ons of Section 1203.4 of the Penal Code,” |

5, Sectlon 2750 prov1des, mpertment part, that the Board may d1s01plme any licensee,:
including a hcensee holding a tempora.ry or an inactive license, for any reason prov1ded in Article
3 (commencmg with section 2750) of the Nursmg Practlce Act, ‘

6.  Section 2761 states, in pertment part;

"The board may take d1sc1phnary act1on agamst 8 certlﬁed or licensed nurse or deny an .
apphcatmn for a certificate or 11cense for any of the followmg T

" (a) Unprofessmnal conduct, which includes, but is not limited td,' the following:

® Coﬁyi'ction of a felony or of any offenise subStantially- related to the 'qualiﬁcations,
func;.tions, and duties of a registered nurse, in which event the record of the conviction shail be
conclusive evidence thereof” L .

i
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7. Section 2762 states, in.pertinent part:

"In add1t1011 to other acts constltutmg unprofess1ona1 conduct within the meamng of this
chapter [the. Nursing Practice Act], 1t is unprofessional conduct for a person 11censed under this
chapter to do any of the followmg

(a) Obtam or possess in violation of law, or prescribe, or except as directed by a licensed
physician and surgeon, dentist, or .Podmmst_ administer to himself or herself, or furnish or
administer 1 énother, any controlled substance as defined in D.ivision 10 (commencing with
Section 11000) of the Health a_;hd Safety Code or any dangerous drﬁg or dangerbtis device as
defined in Sectlon 4022

(b) Use any controlied substance as defined in Division 10 (connnencmg w1th Section
11000) of the Health and Safety Code, or any dangercus drug or dangerous device as deﬁne,d in |
Section 4022, or alcoholic beverages, to an extent orina manner'danger'ous or ihjuﬁous to - .
himself or herself, any other person, or the public or to the extent ‘;hat sﬁCh use impaiss his or her
gbility to condpet with ssfe’cy' to the public the practice authorized by his or her license.

() ‘Be cor_w-lcted ofa pfimina_l offense involw)ing the prescription, consumption, or self-’
administ'rstion of any of the substénces described in subdivisions (2) and (b) of this section, or the |
possession of, or falsiﬁéation of arecord pe’rtainizig 10, the substances described in subdivision (g)
of fhis section, in which event the _record of the conyiction is conclusive evidence thereof.”

8. | Section 2764 provides, in bertinent part; that the expiration ofa license shall not -
deprive the Béérd of j'urisdiction to-procee‘d with a discipIinary procee@ing against the lisensee or |
to render a declslon 1mposmg discipline on the hcense |

| W
9, California Code of Regulations, tltle 16, sect1on 1444 states, pertinent part
A conviction or act shall be cons1dered o be substant1ally related 1o the qualifications,
filnctions or duties of a reglstered nurse iftoa substantlal degree it evidences the present or
potential unfitness of a re g1stered nurse to practme ina manner cons1stent with the public health,

safety, or welfare.”

Accusation | .
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‘COST RECOVERY:

10. Section 125.3 provides, in pertinent part, that the Boatd may request the

administrative law judge to directa licentiate found to have committed & violation or violations of

| the licehsing act to pay & sum not to exceéd the reasonable costs of the investigation and

enforcement of the case,

11. CONTROLLED SUBSTAN CE

“Manjuana, is a scheduled I controlled substance as de31gnated ‘by Health and Safety Code

sectmn 11054, subdivision (d)(13) and is categorized as a dangerous drug pursuant to section
4022, ' s S
| FACTUAL BACKGROUND | |

12, | On or about February 1, 2010, Respondent presented hn;nself to the Mamm Nursmg

Registry (MNR), in Arroyo Grande, CA and apphed asa: registered nurse to be placed on thez.r

- Tegistry. - -

13, .On or about February 2, 2010, Respondent prov1ded a requ1red urine sample for a
dmg screen to MNR. " He was adv1sed, a short time later, by the regxsu'y personnel that the urine

sample he prov1ded tested posmve for Marijjuana.

‘14, Onor aboutFebruary 4, 2010, the Board received a complaint ﬁom MNR 1nd10atmg "

that Respondent testmg posmve for Manjuana in the1r drug screen.

. 15, On or ahout February 3 2011, durmg an interview with a Board mvestlgator,
Respondent admitted that he used ManJuana o reheve the nausea caused by the cancer rachatxon
treatments he rece1ved for h1s niose. When asked if he obtamed a “Prop 2157 card that would
allow him to legally possess and use marijuana in CA, Respondent admltted that he had not done
s0.
16. ‘ On or about February 4,201 1,'Res§ondent v{rlro.te.a letter to the ﬁoard and admitted to
his usage of Marijuana and the c'ircnmstances‘for ‘hie nse.. | -

i

Accusation




Y - T S NEE 7 T URY FCR )

10
11

12

(3
14
15
16

17
18

19

20
a1
22
23
24
. 25
26
27

.28

FIRST CAUSE FOR DISCIPLINE

. (Convicﬁon ofa Snbstanﬁally Related Crime) .

17. Respondent is subject to disciplinary ac.tion under sections 2761, subdivision (f) and
490, in oonjuricbion with' California Code of Regulations, title 16, section 1444, in that
Respondent has been convicted of a crime substantially related to the qualifications, functions, |
and duties of a registered nurse. On or about Maj 3, 2005, after pleading nolo contendere;
Respondent was convicted of one misdemeanor count of violating Vehicle Code section 23103,
subd1v1s1on (a), pursnant to Vehicle Code section 23 103.5, [wet reckless driving] in the criminal

proceedmg entitled The People of the State of C’alzfomza v, Terry Michael Rescola (Super Ct,

" San Luis Obispo County, 2005, No, M000368789). _The Court placed Respondent on 2 years

probation, Wi’fh terms and conditions, including eompletion of a Wet Reckless Progre,m and DUI
First Offender program. The circumstances surroundmg the eonvmtmn are that on or about ,
February 5, 2005, during an investigation, by the Pismo Beach Police Department Respondent .
was contacted. Whﬂe speaking to Respondent, he was observed to have a strong odor of an

alcoholic beverage emifting from Kis breath and person. His speech was slow and siurred and he.

was uns’ceady on his feet. Respondent ad:mtted that he had been drinking and admitted to having |

apprommately 2 dnnks of hard alcohol (V. odka) Wh11e at the scene, he submitted toa’ ‘
Preliminary Alcohol Soreenmg Test (PAS) that resulted in abreath—alcohol content level of
0.15% on the first reading and'0.15% on-the second reading. Respondent was subsequently ‘

arrested for violating Vehicle Code sect1on 23152, subd1v1s1on (a) [dnvmg under the influence of

aleohol or drugs] and Vehicle Code sectron 23152 subd1v1s1on Cb) [driving while havmg 0. 08%

and more, by weight, of alcohol in hlS blood}
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SECOND CAUSE FOR DISCIPLINE "
(I]legally Obtained or Possessed a Controlled Substance)

18. Respondent is subject to d1s01p11nary action under section 2761, subdivision (a), as
deﬁned in section 2762, subdivision (), in that on or about February 2, 2010, Respondent
illegally obtained or possessed a controlled substance. Complainant refers to, .and by this
reference incorporates, the allegations set' forth above in paragraphs 12 through ,.16, inclusive,' as,
though set forth fully. ' _ i . |

| '  ‘THIRD CAUSE FOR DISCIPLINE

(Dangerous Use of Alcoholic Beverages and Controlled Substances)
19. Respondent is subject to disciplinary action under section 2761, subdivision (a), as
defined in section 2762, subd1v181on (b), in that Respondent used alcohoho beverages and
controlled Substances to an, ¢xtent or in a manner dangerous or injurious to herself, another

person, or the public, as foHOWS

a  Onor ahout February 2, 2010, Respondent used a controlled substance to an extent or |

ina Tognner da’ingerous or injurious to himself 'anoth'er person, or the public. Complainant refers

to, and by this reference mcorporates, the allegatmns set forth above in paragraphs 12 through 16, |

1nc1us1ve as though set forth fully
b Onor about February 5, 2005, Respondent drovea vehlcle upon a hlghway ina
willful or wanton disregard for the safety of persons or property and while having approx1mate1y

0.15%, by werght of alcohol in his blood Complamant refers to, and by trns reference :

. incoiporates; the. allegatrons set forth above in paragraph 17 as though set forth fully

FOURTH CAUSE FOR DISCIPLINE
(Conviction 1nvolv1ng the Consumption of Alcohol)

20, Respondent is subject to dis‘ci.plinary‘ action'under section 2761, subdivision (a), as
d‘eﬁned in section 27 62, subdivision (c),in that on or .about May 3, 2005, Respondent was
convicted of a crime involving the consumpﬁbn of alcohol Complainant refers to and by this
reference 1ncorporates the allegations set forth above in paragraph 17 mcluswe, as though set

forth fully

Accusation
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DISCIPLINARY CONSIDERATIONS -
21, In order to determine the degree of d1s01p11ne if any to-be imposed on Respondent

Complamant alleges, as follows:

& Onorabout March 2, 1990, Respondent was convicted of one misdemeanor count of

violating Vehicle Code section 23152, subdivision () driving under the influence of alcohol or
drugs], one count of Vehicle Code section 23152, subdivision (b) [driving Wh1le haying 0. 08%,
and more, by Weight -of aleohol in his blood], and one count of Vehicle Code section 14601.1,

subdivision (a) [driving while driving pnv1lege is suspended and Ievoked] in the criminal

proceeding entitled: The Pegple of the State of California v, Terry Michael Rescola (Super, Ct.

San Luis Qbispo County, 1990, No. M153093), The circumstances surrounding the conviciion
are that on or about February 25, 1990, Respondent drove a vehicle while under the inﬂuence of

| alcohol or drugs Wl.ule having 0,08%, and more, by weight of alcohol in h1s blood, and while his

dnvmg privilege was suspended and revoked,

b.  Onor about December 6, 1989, Respondent was convicted of one misderdeanor.count
of violating Vehicle Code section 23 152, subdivision (a) [driving undes the influence of alcohol.
or drugs] in the riminal proceedmg entitled The People of the State of C'alzfornza W Terry
Michael Rescola (Super, Ct. San Luis Oblspo County, 1989 No. M148211) The circumstances

_ surrounding the conviction are that on or about November 2, 1989 ReSpondent drove a vehicle

While under the influence of alcohol or drugs

¢. - Onorgbout December 6, 1984, Respondent was.convicted of one misdemeanor count|

of violating Vehicle Code sect1on 14601.2 [driving while driving pr1v11ege is suspended and‘ '

| revoked with knowledge] in the criminal proceeding entitled The People of the State of Calz'fo'rriia

v. Terry Michael Rescola (Super Ct. San Luis Obispo County, 1984, No, M78671). The
circumstances surrounding the conviction are that on or about October 25 1984 Respondent

drove a vehicle while bis driving privilege was suspended and revoked with knowledge of the.

.suspension and revocation.

R
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d.  On orabout July 19, 1984, Respondent was convicted of one miédemeanor count of

violating’ Vehmle Code section 23152 subdivision (a) [dnvlng under the influence of alcohol or

drugs] in the cnmmal proceedmg entitled f[?ze People of the State of California-v. Terry Mzchael
- Rescola (Super. Ct. San Luis Obispo County, 1984, No. M73721). The circumstances -

sur;‘ounding the conviction are that oﬁ or about May 15, 1984, Respondent drov§ a vehicle while
under the influence of a;lc;)hol or diugs.' | .'
_' | PRAYER ‘
WHEREFORE, Complainant fequests that a hearing be held on the matters here’in'allleged,'

aﬁd that following the hearing, the Board of Registered Nursing issue a decision:

1.  Revokingor spspending Registered Nufsé License Number 578455, issued to Terry
Michael Rescola | - |

2. Ordering Terry. Michael Rescola to pay the Board of Registered Nursing the
reasonable costs of the investigation and enforcement of thls case, pursuant: to Busmess and
Professions Code section 125,3; and

3. Takmg suoh other and further action as deemed necessary and proper,

. 7
DATED; Mareln IS  2DI2.

#LOUISE R. BAILEY, M.ED., RN

Imtérim Executive Officer-
Board of Registered Nursing
" Department of Consumer Affairs
State of California
: . Complainant

L.A2011601543 \

51048929.doc

§2(12/13/11-rev)

of2/17/12
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